Agenda Item # 7.6
Prepared by D. Benbow
October 23 &24, 2008

Consideration of Proposed Amendments to 22 Texas Administrative Code § 217.16 Reporting of Minor
Incidents.

Summary of Request:

This report includes revisions to Rule 217.16 Minor Incidents proposed by the Nursing Practice Advisory Committee
with editorial and clarification changes by staff. This agenda item is for review, discussion, and action by the board.

Historical Perspective:

The minor incident rule was last amended in May of 2006 and has been in existence since 1994. The original intent
of the minor incident rule was to promote the identification of a potential pattern of poor practice by a given nurse, to
establish when a nurse’s practice should be reviewed by a group of peers to determine appropriate actions, and to
encourage peer review committees to make recommendations for both the nurse’s individual practice and systems
issues found within the nurse’s practice setting. The rule also established that not every violation of the Nursing
Practice Act or board rules need be reported to the board when certain criteria concerning a nurse’s conduct or
nursing error are met.

During the 80" Legislative Session, Senate Bill 993 (Nelson) was passed, amending the Texas Occupations Code
Chapters 301, related to conduct subject to reporting, and 303, related to nursing peer review. As a result of these
amendments to statutes the board rules on incident-based and safe harbor nursing peer review [rules 217.19 and
217.20, respectively] were revised. The statute changes became effective 9/1/2007. The changes to the nursing peer
review rules became effective May 11, 2008.

As the incident-based nursing peer review process can involve the evaluation of minor incidents the Board charged
the Nursing Practice Advisory Committee (NPAC) to review and make recommendations regarding revisions to
board rule 217.16, Minor Incidents. The January 2008 board charge to NPAC was delayed until after adoption of the
peer review rules in May 2008. NPAC considered revisions to the Minor Incident rule at a public meeting held in
Austin, Texas on September 5, 2008.

Attached with this report are the proposed rule language revisions [Attachment 1] that require board approval.
Attachment 2 is a table that details the changes and is for informational purposes and reference only.

Pros and Cons:

Pros:  Proposed revisions will make the Minor Incident rule congruent with the current statutes and the
newest incident-based peer review rule. The proposed rule language also clarifies issues that have
been the subject of questions since the last revisions to this rule in 2006.

Cons:  Failure to propose revisions to the Minor Incident rule could result in lack of rule guidance that is
congruent with current statute for nurses, peer review committees, and employers required to have
incident-based nursing peer review.

Staff Recommendations:

Move to propose the revisions to rule 217.16, Reporting of Minor Incidents as recommended by NPAC with staff
input. Also move to publish the rule with revisions in the Texas Register for a 30-day comment period. If no
negative comments are received, move to adopt the amendments to section 217.16 as proposed. The board
authorizes staff legal counsel to make minor editorial corrections in the proposed rule language if necessary for
grammatical purposes.
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(a)

Rule 217.16 Reporting of Minor Incidents
Proposed Rule Language
CLEAN COPY
October 1st, 2008

Legend
Black = Current Language; Blue = NPAC Language; Green = BON Recommended Language

Purpose. The Board believes protection of the public is not enhanced by the reporting of every minor
incident that may be a violation of the Texas Nursing Practice Act or a board rule. This is particularly
true when there are mechanisms in place in the nurse's practice setting to identify nursing errors, detect
patterns of practice, and take corrective action to remediate deficits in a nurse's judgment, knowledge,
training, or skill. This rule is intended to provide guidance to nurses, nursing peer review committees
and others in determining whether a nurse has engaged in conduct that indicates the nurse’s continued
practice would pose a risk of harm to patients or others and should be reported to the board.

Definition. A "minor incident"as defined under Nursing Practice Act section 301.401(2) means
conduct by a nurse that may be a violation of the Nursing Practice Act or a Board rule but does not
indicate the Nurse’s continued practice poses a risk of harm to a patient or another person.”

Factors to be Considered in Evaluating if Conduct Must Be Reported to the Board.

@ A nurse involved in a minor incident need not be reported to the Board unless the conduct:

(A) indicates the nurse ignored a substantial risk that exposed a patient or other person to
significant physical, emotional or financial harm or the potential for such harm;

(B) indicates the nurse lacked a conscientious approach to or accountability for his/her
practice;
© indicates the nurse lacked the knowledge and competencies to make appropriate

clinical judgments and such knowledge and competencies cannot be easily
remediated; or

(D) indicates the nurse has engaged in a pattern of multiple minor incidents that
demonstrate the nurse's continued practice would pose a risk of harm to patients or
others.

2 Evaluation of Multiple Incidents.

(A) Evaluation of Conduct. In evaluating whether multiple incidents constitute grounds
for reporting it is the responsibility of the nurse manager or supervisor or peer review
committee to determine if the minor incidents indicate a pattern of practice that
demonstrates the nurse's continued practice poses a risk that cannot be remediated.

(B) Evaluation of Multiple Incidents. In practice settings with nursing peer review, the
nurse_must be reported to peer review if a nurse commits five minor incidents within
a 12-month period. In practice settings with no nursing peer review, the nurse who
commits five minor incidents within a 12 month period_must be reported to the Board.
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©) Nurse Manager and Nurse Supervisor Responsibilities. Regardless of the time frame
or number of minor incidents, if a nurse manager or supervisor believes the minor
incidents indicate a pattern of practice that poses a risk of harm, the nurse should be
reported to the Board or Peer Review Committee.

Other factors that may be considered in determining whether a minor incident should be
reported to the Board are:

(A) the significance of the nurse’s conduct in the particular practice setting: and
(B)  the presence of contributing or mitigating circumstances, including systems issues or
factors beyond the nurse’s control, in relation to the nurse’s conduct.

(d) Conduct Required to be Reported.

)

A nurse must be reported to the board or to a nursing peer review committee for the following
conduct:

(A) An error that contributed to a patient's death or serious harm.
(B) Criminal Conduct defined in Texas Occupations Code 8301.4535.
© A serious violation of the board's Unprofessional Conduct rule 217.12 involving

intentional or unethical conduct including but not limited to fraud, theft, patient abuse
or patient exploitation.

(D) A practice-related violation involving impairment or suspected impairment by reason
of chemical dependency, intemperate use, misuse or abuse of drugs or alcohol, mental
illness, or diminished mental capacity required to be reported in accordance with
section 301.410(b) of the Nursing Practice Act and rule 217.19(q).

If a nursing peer review committee determines that a nurse engaged in the conduct listed in
Subdivision (1) (A) through (1)(D) the committee must report the nurse to the board.

For errors involving the death or serious injury of a patient, if a nursing peer review
committee makes a determination that a nurse has not engaged in conduct subject to reporting
to the board, the committee must maintain documentation of the rationale for their belief that
the nurse’s conduct failed to meet each of the factors in subdivision (¢)(1)(A) through (D).

(e) Conduct Normally Not Required to Be Reported to the Board.

)

An incident should be evaluated to determine if:

(A)  theincident is primarily the result of factors beyond the nurse's control and addressing
those factors is more likely to prevent the incident from reoccurring; or

(B) the incident was a medication error caused primarily by factors beyond the nurse’s
control rather than failure of the nurse to exercise proper clinical judgment Board
Position Statement 15.17_(Texas Board of Nursing/Board of Pharmacy Joint Position
Statement/Medication Errors) provides guidelines for evaluating medication errors
http://www.bon.state.tx.us/practice/position.html#15.17.

If either of the conditions listed in Subdivision (1) are present, a presumption should exist that
the nurse’s conduct does not indicate the nurse’s continued practice poses a risk of harm to a
patient or another person and does not need to be reported to the board.
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(9)

(h)

Documentation of Minor Incidents. A minor incident should be documented as follows:

)

(2)

A report must be prepared and maintained for a minimum of 12 months that contains a
complete description of the incident, patient record number, witnesses, nurse involved and the
action taken to correct or remedy the problem.

If a medication error is attributable or assigned to the nurse as a minor incident, the record of
that incident should indicate why the error is being attributed or assigned to the nurse.

Nursing Peer Review Committee.

(1)

()

©)

Review of a nurse’s conduct or practice may be accomplished by either an informal work
group of the nursing peer review committee as provided under rule 217.19(e) or the full
nursing peer review committee prior to a report being made to the board.

If the a report is made to the peer review committee, the committee must investigate and
conduct incident-based nursing peer review in compliance with Nursing Peer Review Law in
Texas Occupations Code 8303 and rule 217.19.

A nursing peer review committee receiving a report involving a minor incident or incidents
must review the incident(s) and other conduct of the nurse during the previous 12 months to
determine if the nurse's continuing to practice poses a risk of harm to patients or other persons
and whether remediation would be reasonably expected to adequately mitigate such risk if it
exists. The committee must consider the special considerations set out in subsection(c) of this
section.

The nursing peer review committee need not report the nurse to the Board if the peer review
committee determines that either:

(A) the nurse’s continuing to practice does not pose a risk of harm to patients or other
persons; or

(B)  remediation could reasonably be expected to adequately mitigate any such risk and the
nurse successfully completes the remediation.

If a nurse terminates employment while undergoing remediation activities as directed by a peer
review committee under subdivision (3) the peer review committee may either:

(A) report the nurse to the BON;

(B) report to the peer review committee of the new employer, if known, with the nurses
written consent;

(C)  re-evaluate the nurse’s current conduct to determine if the nurse did complete sufficient
remediation and is deemed safe to practice.

A Right to Report. Nurses and other persons are encouraged not to report minor incidents to the Board
unless required to do so by this rule, but nothing in this rule is intended to prevent reporting of a
potential violation directly to the Board or to a nursing peer review committee.
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Mis-classifying to Avoid Reporting. Intentionally mis-classifying an incident to avoid reporting may
result in violation of the mandatory reporting statute.

Chief Nursing Officers or Nurse Administrator Responsibility. The Chief Nursing Officer, Nurse
Administrator or registered nurse by any title who is responsible for nursing services shall be
responsible for taking reasonable steps to assure that minor incidents are handled in compliance with
this rule and any other applicable law.

Nurses Reported to the Board. If a nurse is reported to the board, the board shall review the nurse’s
conduct to determine if it indicates the nurse’s continued practice poses a risk of harm to a patient or
another person, If it does not, the board may elect not to proceed with filing formal charges.




Rule 217.16 Reporting of Minor Incidents
DRAFT TABLE COMPARISON OF LANGUAGE
OCTOBER 1st, 2008

Black = Current language; Blue = NPAC New Language; Green = BON Staff New Language; Highlight = for orientation w/in Rule

Ret-Strikestit = NPAC Deletion; Biue-Strikeott= Deletion of NPAC Language;

Current Rule Language

NPAC Language

BON Staff Suggested Edits

Rationale for Edits

(a) Purpose. The Board believes
protection of the public is not
enhanced by the reporting of
every minor

incident that may be a violation
of the Texas Nursing Practice
Act. This is particularly true
when there are mechanisms in
place in the nurse’s practice
setting to identify nursing errors,
detect patterns of practice, and
take corrective action to
remediate deficits in a nurse’s
judgment, knowledge, training, or
skill. This rule is intended to
clarify what constitutes a minor
incident and when a minor
incident need not be reported to
the board.

(a) Purpose. The Board believes
protection of the public is not
enhanced by the reporting of every
minor incident that may be a
violation of the Texas Nursing
Practice Act. This is particularly true
when there are mechanisms in place
in the nurse's practice setting to
identify nursing errors, detect
patterns of practice, and take
corrective action to remediate
deficits in a nurse's judgment,
knowledge, training, or skill. This
rule is intended to etartfy-what
provide guidance to nurses, and
others in determining whether a
nurse has engaged in conduct that

(a) Purpose. The Board believes
protection of the public is not
enhanced by the reporting of every
minor incident that may be a
violation of the Texas Nursing
Practice Act or a board rule. This is
particularly true when there are
mechanisms in place in the nurse's
practice setting to identify nursing
errors, detect patterns of practice,
and take corrective action to
remediate deficits in a nurse's
judgment, knowledge, training, or
skill. This rule is intended to etarify
provide guidance to nurses, nursing
peer review committees and others
in determining whether a nurse has

indicates the nurse’s continued
practice would pose risk of harm to

engaged in conduct that indicates
the nurse’s continued practice

patients or others and should be
reported to the board.

would pose a risk of harm to
patients or others and should be
reported to the board.

Editorial for consistency.

Editorial since rule has
always provided guidance
to peer review committee.

Editorial.




Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

(b) Definition and Scope. A
“minor incident” is defined by
Texas Occupations Code
8301.419(a) as “conduct that
does not indicate that the
continuing practice of nursing by
an affected nurse poses a risk of
harm to the client or other
person.”

(b)Definition &rt-Seope. A "minor
incident” is defirettby-—TFexas
Oceupations-Cotde 8361419 a)yas

“conduct by a nurse that may be a

(b)Definition are-Seope. A "minor
incident"-istefiretrby-Fexas

as defined under Nursing Practice

violation of the Nursing Practice Act

Act section 301.401(2) means

or a Board rule but does not indicate
the Nurse’s continued that-toesrot

tathcate-thatthe-conrtinting-practice
ofntrsingby-an-affectedntrse-poses
a risk of harm to the-chent-a patient

or othet another person.”

conduct by a nurse that may be a
violation of the Nursing Practice
Act or a Board rule but does not
indicate the Nurse’s continued that
doesnotindicate-thatthe
contiattfg-practice efrursttgby
atraffectedcrurse-poses a risk of
harm to thecHenta patient or other
another person.”

Citation moved from
previous location in statute
(SB993, 80" Tx Legis,
2007). Staff believe value
added to include new
statute citation.




Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

NOTE: Out of sequence for
comparison with proposed
language and section in rule.

(d) Criteria for Determining If
Minor Incident Is Board-
Reportable.

(1) A nurse involved in a minor
incident need not be reported to
the Board unless the conduct:

[NOTE: Moved down from
original location as section (d) ]

(d.¢) Eriteri .
- Eute_uetlm_Eeta tingff :
Factors to be Considered in
Evaluating if Conduct Is Required

[NOTE: Moved up from original
location as section (d) ]

e-()Eriterd e
(ee_) Eu_teua _Isn Determint gIIII
Factors to be Considered in
Evaluating if Conduct Must Be ts

to be Reported.

(1) A nurse involved in a minor
incident need not be reported to the
Board or a nursing peer review
committee unless the conduct:

Resauirec-tobe Reported to the
Board.

(1) A nurse involved in a minor
incident need not be reported to the
Board er-antrsingpeerteview
committee unless the conduct
indicates the nurse:

Staff believe guidance in this
section makes rule flow more
logical to place before section
(d) rather than after as
proposed by NPAC.

Editorial for clarification.

Staff disagree with adding
PRC here as reporting
requirement in this section
relates to a report to the board.
Would also place burden of
analyzing conduct violates
(1)(A)-(D) on individual nurse
only versus direction provided
in (c)(2)(A) of also permitting
a peer review committee to
make this determination.
Makes rule consistent with
301.402(e) regarding PRC
determination if reportable to
board. Flows with remainder
of rule in consideration of all
factors in rule.

Added “indicates the nurse” to
the stem and deleted same
from (A)-(D).




Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

(A) creates a significant
risk of physical,
emotional or financial
harm to the client,

(A) indicates the nurse
ereates ignored a substantial
risk that exposed a patient or
other person to asignificant
fisk-of-physical, emotional
or financial harm-te-the
etent or the potential for
such harm;

Ayin

[remainder unchanged]

Editorial: Phrase moved to
stem in (1).

(B) indicates the nurse
lacks a conscientious
approach to or
accountability for his/her
practice;

(B) indicates the nursetacks
lacked a conscientious
approach to or accountability
for his/her practice;

By ind |

[remainder unchanged]

Editorial: Phrase moved to
stemin (1).

(C) indicates the nurse
lacks the knowledge and
competencies to make
appropriate clinical
judgments and such
knowledge and
competencies cannot be
easily remediated; or

(C) indicates the nursetacks
lacked the knowledge and
competencies to make
appropriate clinical
judgments and such
knowledge and
competencies cannot be
easily remediated; or

.

[remainder unchanged]

Editorial: Phrase moved to
stemin (1).




Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

(D) indicates a pattern of
multiple minor incidents
demonstrating that the
nurse’s continued
practice would pose a
risk of harm to clients or
others.

(D) inttesates has engaged in
a pattern of multiple minor
incidents demonstratettits
that the nurse's continued
practice would pose a risk of
harm to patients etefits or
others

(D) intteates-has engaged
in a pattern of multiple
minor incidents that
demonstrateirig that the
nurse's continued practice
would pose a risk of harm
to patients etefits or others

Editorial.

(2) Evaluation of Multiple
Incidents.

(A) Evaluation of Conduct.
In evaluating whether multiple
incidents constitute grounds for
reporting it is the responsibility
of the nurse manager or
SUpervisor or peer review
committee to determine if the
minor incidents indicate a pattern
of practice that demonstrates the
nurse's continued practice poses a
risk and should be reported.

(2) Evaluation of Multiple
Incidents

[No Change]

(2) Evaluation of Multiple
Incidents

if the minor incidents indicate a
pattern of practice that
demonstrates the nurse's continued
practice poses a risk

that cannot be remediated.

Clarification that not every
minor incident must go to
peer review or the BON
and that, assuming conduct
or errors meet other criteria
to be minor incidents, it is
also permissible to attempt
remediation of the nurse.




Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

(B) Evaluation of Multiple
Incidents. In practice settings
with nursing peer review, the
nurse shall be reported to peer
review if a nurse commits five
minor incidents within a 12-
month period. In practice settings
with no nursing peer review, the
nurse who commits five minor
incidents within a 12 month
period shall be reported to the
Board..

[No Change]

(B) Evaluation of Multiple
Incidents. In practice settings with
nursing peer review, the nurse st=tt
must be reported to peer review if
a nurse commits five minor
incidents within a 12-month period.
In practice settings with no nursing
peer review, the nurse who
commits five minor incidents
within a 12 month period st&H must
be reported to the Board..

Editorial for consistency in
rule language; term “must”
used as being clearer
language for all nurses and
persons to understand.

(C) Nurse Manager and
Nurse Supervisor
Responsibilities. Regardless
of the time frame or number of
minor incidents, if a nurse
manager or supervisor believes
the minor incidents indicate a
pattern of practice that poses a
risk of harm, the nurse should
be reported to the Board or
Peer Review Committee.

[No Change]

[No Change]




Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

(3) Other factors which may be
considered in determining whether a
minor incident should be reported to
the Board are:

(A) the significance of the nurse’s
conduct in the particular practice
setting: and

(B) the presence of contributing or
mitigating circumstances,
including systems issues or factors
beyond the nurse’s control, in
relation to the nurse’s conduct.

(3) Other factors whieh that may be

considered in determining whether
a minor incident should be reported
to the Board are:

[No Change]

[No Change]

Editorial.




Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

NOTE: Out of sequence for
comparison with proposed
language and section in rule.

(c) Exclusions. The following
conduct shall not be deemed a
minor incident under any
circumstance:

(c) Exctustons—The-folowing
contuctshatnotbe-deemetaminor
o . :

Conduct Required to be Reported.

(1) A nurse should always be
reported to the board or a nursing
peer review committee for the
following conduct:

[NOTE: Moved down from
original location as section (c) ]

conduct-shalnotbe-deemeta

eiretmstance—Conduct Required to

be Reported.

(1) A nurse shotte-atways must be
reported to the board or to a nursing
peer review committee for the
following conduct

Editorial. Necessary for
rule sequencing when re-
arranged rules sections for
flow.

Editorial for consistency in
rule language; term “must”
used as being clearer
language for all nurses and
persons to understand.
Word “to” editorial.

(1) An error that contributed to a
patient’s death or serious harm.

(2) Criminal Conduct defined in
Texas Occupations Code
8301.4535.

(A)tH An error that contributed
to a patient’s death or serious
harm.

(B){2 Criminal Conduct defined
in Texas Occupations Code
§301.4535.

[No Change]




Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

(3) A serious violation of the
board’s Unprofessional Conduct
Rule (22 TAC 8217.12)
involving intentional or unethical
conduct such as fraud, theft,
patient abuse or patient
exploitation.

(C)E3) A serious violation of the
board's Unprofessional Conduct
Rule (22 TAC § rule 217.12)
involving intentional or unethical
conduct such as fraud, theft,
patient abuse or patient
exploitation.

(C)t3) A serious violation of the
board's Unprofessional Conduct
Rute(22FAESrule 217.12)
involving intentional or
unethical conduct-steh-as
including but not limited to
fraud, theft, patient abuse or
patient exploitation.

Editorial. Simplification of
language for readability.
Phrase added d/t FAQs to
BON staff regarding is it
limited to only
unprofessional conduct
listed.

(D) A practice-related violation
involving impairment or
suspected impairment by reason
of chemical dependency,
intemperate use, misuse or abuse

of drugs or alcohol, mental
illness, or diminished mental
capacity required to be reported
to the board or to a peer
assistance program as provided
inrule 217.19(q)

Added for clarification and
consistency with reporting
requirements in NPA and
peer review rules related to
impaired practice.




Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

(2) If the report is made to the (2) Hthetreportismade-to-the
nursing peer review committee, the ntrsingpeerreview committee—the
peer review committee must peerteview-committeemust

investigate. If the committee
determines that a nurse engaged in

investigate: If the a nursing peer
review committee determines that a

the conduct listed in Subdivision (1)

nurse engaged in the conduct listed

(A) through (1)(C), it shall report the

in Subdivision (1) (A) through (1)¢

nurse to the board.

€) (D), ttshat the committee must
report the nurse to the board.

For errors involving the death or
serious injury of a patient, if a
nursing peer review committee
makes a determination that a nurse
has not engaged in conduct subject
to reporting to the board, the
committee must maintain
documentation of the rationale for
their belief that the nurse’s conduct
failed to meet each of the factors in

subdivision (c)(1)(A) through (D)..

Content moved to section
(9).
Editorial for clarity.

Staff feel all 4 subsections
are relevant in determining
a required report to the
board.

Clarification of
documentation required if a
peer review committee
determines that factors in
(c)(1)(A)-(D) did not exist
in relation to an error
associated with a patient
death under (d)(1)(A).
Relates to good faith
requirement in peer review.

10




Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

(e) Special Considerations in
Evaluating Incidents.

In evaluating whether a nurse’s
conduct constitutes a minor
incident or should be reported to
the Board, the following should
be considered:

(1) If an incident is primarily the
result of factors beyond the
nurse’s control and addressing
those factors is more likely to
prevent the incident from
reoccurring, a presumption
should exist that the incident is a
non-reportable minor incident.

(e)(d) Speciat-Considerationsin
Evatuatingtreidents-Conduct
Normally Not Required to Be

Reported

(1) An incident should be
evaluatifiged whetheraftrse's
condtctconstitutesa-minortncident

of-shottt-be-reported to determine if
the Board-the-feHowing-shouldbe
considered:

(A) the tHt-=ar-incident is

primarily the result of factors
beyond the nurse's control and
addressing those factors is more
likely to prevent the incident from

reoccurring; or-a-prestmption
shotterexistthatthe-incidentisa

ex{dy (e)Speciat-Considerationsin

Evatuatingtactaerts-Conduct
Normally Not Required to Be

Reported to the Board.

(1) [no change]

(A) [no change]

With reordering of other
sections, this one remains
unchanged.

Clarification that section
details what is normally not
reported to the board but
would be appropriate for
peer review to evaluate
[such as under
301.402(e)(1)]

11




Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

(2) Multiple factors may
contribute to medication errors.
For the purposes of this rule, a
medication error

should be evaluated to determine
whether the error resulted from
failure of the nurse to exercise
proper

clinical judgment or if there were
other extraneous factors that were
the primary cause of the error.

Board Position Statement 15.17
provides guidelines for
evaluating medication errors.

incident was a medication error
caused primarily by factors
beyond the nurse’s control rather
than shotte-be-evatuatedto
tdetermine-whether-the-error
resttteetfrom-failure of the nurse
to exercise proper clinical
judgment erif-there-were-other
extraneots-factors-thatwere-the
prifmaty-catse-of theerror—Board
Position Statement 15.17 provides
guidelines for evaluating
medication errors.

(B) [no change except as below]

Board Position Statement 15.17
(Texas Board of Nursing/Board
of Pharmacy Joint Position
Statement/Medication Errors)
provides guidelines for
evaluating medication errors
http://www.bon.state.tx.us/practi
ce/position.html#15.17.

Clarification.

(2) If either of the conditions listed

(2) If either of the conditions listed

in Subdivision (1) are present, a

presumption should exist that the

nurse’s conduct does not indicate the

in Subdivision (1) are present, a
presumption should exist that the
nurse’s conduct does not indicate

nurse’s continued practice poses a

the nurse’s continued practice poses

risk of harm to a patient or another

a risk of harm to a patient or

person and does not need to be

reported to the board or nursing peer

another person and does not need to
be reported to the board ernttsifit

review committee.

peerteview-commitiee.

Staff disagree with adding
PRC here as would place
burden of analyzing conduct
on individual nurse only
versus direction provided in
(c)(2)(A) of also permitting a
peer review committee to
make this determination.
Makes rule consistent with
301.402(e) regarding PRC
determination if conduct
reportable to board.

12




Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

(f) Documentation of Minor
Incidents. A minor incident
should be documented as follows:

(1) a report shall be prepared and
maintained for 12 months that
contains a complete description
of the incident, patient record
number, witnesses, nurse
involved and the action taken to
correct or remedy the

problem;

(2) if a medication error is
attributable or assigned to the
nurse as a minor incident, the
record of that incident should
indicate why the error is being
attributed or assigned to the
nurse.

[No Change]

(1) A report sk=H must be
prepared and maintained forl2
months that contains a complete
description of the incident,
patient record number,
witnesses, nurse involved and
the action taken to correct or
remedy the problem.

Editorial for consistency in
rule language; term “must”
used as being clearer
language for all nurses and
persons to understand.

13




Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

(9) Nursing Peer Review
Committee.

Moved from NPAC proposed
language section (c)(2):

If the report is made to the nursing

(1) If the a report is made to the
peer review committee, the

peer review committee, the peer
review committee must investigate.

committee must investigate and
conduct incident-based nursing

If the committee determines that a

peer review in compliance with

nurse engaged in the conduct listed

Nursing Peer Review Law in Texas

in Subdivision (1) (A) through
(1)(C), it shall report the nurse to the

Occupations Code 8303 and rule
217.19.

board.

(2) Review of a nurse’s conduct or
practice may be accomplished by
either an informal work group of
the nursing peer review committee
as provided under rule 217.19(e).

Editorial and to place
information specific to peer
review process in section
so named. NPAC language
from (c)(2) incorporated in
(9)(1) and (2) and word-
smithed to clarify use of
informal work group of the
PRC.
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Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

(1) A peer review committee
receiving a report involving a
minor incident or incidents shall
review the incident(s) and other
conduct of the nurse during the
previous 12 months to determine
if the nurse’s continuing to
practice poses a risk of harm to
clients or other persons and
whether remediation would be
reasonably expected to
adequately mitigate such risk if it
exists. The committee shall
consider the special
considerations set out in
subsection (d) of this section.

4 (3) A peer review committee
receiving a report involving a minor
incident or incidents shall review the
incident(s) and other conduct of the
nurse during the previous 12 months
to determine if the nurse's continuing
to practice poses a risk of harm to
chents patients or other persons and
whether remediation would be
reasonably expected to adequately
mitigate such risk if it exists. The
committee shall consider the special
considerations set out in subsection

eh(e) of this section.

(3) A nursing peer review
committee receiving a report

involving a minor incident or
incidents st=t must review the
incident(s) and other conduct of the
nurse during the previous 12
months to determine if the nurse's
continuing to practice poses a risk
of harm to-cHents patients or other
persons and whether remediation
would be reasonably expected to
adequately mitigate such risk if it
exists. The committee sk must
consider the special considerations
set out in subsection feej-(c) of
this section.

Editorial for clarification
and consistency with
Nursing Peer Review
statute and rules.

Editorial for consistency in
rule language; term “must”
used as being clearer
language for all nurses and
persons to understand

Section reference change
necessary for accuracy.
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Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

(2) Regardless of the number of
incidents, the facility may choose
to initiate an informal review
process utilizing a workgroup of
the nursing peer review
committee. Peer review of minor
incidents under this Rule may be
conducted by a special
workgroup of the nursing peer
review committee. The
workgroup may conduct its
review using an informal process
as long as the nurse has
opportunity to meet with the
workgroup and provided the
nurse is given an opportunity to
be peer reviewed in accordance
with Rule 217.19 of this title
(relating to Incident-based
Nursing Peer Review) prior to
any report being made to the
Board.

(2) Regardless of the number of
incidents, the facility may choose to
initiate an informal review process
utilizing a workgroup of the nursing
peer review committee_under Rule
217.19 (e) related to Incident-Based
Peer Review Peerteview-of miror

tnetdentsunder-thisRutemay-be

e Y :
PeetRevtevrprior to any report

being made to the Board..

[Delete entire section]

Same content moved to
(9)(1) above.
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Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

(3) If the peer review committee
determines either that the nurse’s
continuing to practice does not
pose a

risk of harm to clients or other
persons or that remediation could
reasonably be expected to
adequately

mitigate any such risk, the
committee need not report the
nurse to the Board provided any
remediation is

successfully completed.

£3)_tt The peer review committee
EIEEE'.“". es-efther E.&E the-furse:s
ee_ntn tingtop aetl_ee aoes ot pose
arisKof narm to-ctie .ES .5' ot e'l
reasonably-be-expectet-to-adettatety
need not report the nurse to the
Board if the peer review committee
determines that either:

(A) the nurse’s continuing to
practice does not pose a risk of
harm to patients or other persons;
or

(B) provitedamy-remediation
could reasonably be expected to
adequately mitigate any such risk
and the nurse-ts-successfully
completesd the remediation.

3)-(4)H+ The peer review
committee...

[remainder of language unchanged]

Re-numbering for correct
sequence.
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Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

(4) If a nurse terminates employment
while undergoing remediation
actions from activities as directed by
a peer review committee under
subdivision (3) the peer review
committee may either:

(A) report the nurse to the BON;

(B) report to the peer review
committee of the new employer, if
known, with the nurses written
consent; or

(C) re-evaluate to determine if the
nurse did complete sufficient
remediation and is deemed safe to

practice.

5 (5) If a nurse terminates
employment while undergoing
remediation activities
as directed by a peer review
committee under subdivision (3)
the peer review committee may

(A) [No Change]

(B) [No Change]

(C) re-evaluate the nurse’s
current conduct to determine if
the nurse did complete sufficient
remediation and is deemed safe

to practice.

Re-numbering for correct
sequence.

Editorial for clarification.

Editorial.

Editorial for clarity.
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Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

(h) A Right To Report. Nurses
and other persons are encouraged
not to report minor incidents to
the Board unless required to do
so by this rule, but nothing in this
rule is intended to prevent
reporting of a potential violation
directly to the Board.

(h) A Right to Report. Nurses and
other persons are encouraged not to
report minor incidents to the Board
unless required to do so by this rule,
but nothing in this rule is intended to
prevent reporting of a potential
violation directly to the Board or
nursing peer review committee.

...a potential violation directly to
the Board or o a nursing peer
review committee.

Editorial for clarity

(i) Bad Faith Determination.
Intentionally misclassifying an
incident in bad faith to avoid
reporting may result in violation
of the mandatory reporting
statute.

(i) BatHaith-Determination Mis-
classifying to Avoid Reporting.
Intentionally mis-classifying an
incident rbat-fatth-to avoid
reporting may result in violation of
the mandatory reporting statute.

[No Change]
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Current Rule Language

NPAC Proposed Language

BON Staff Suggested Edits

Rationale for Edits

(J) Chief Nursing Officer’s
Responsibility. The chief nursing
officer shall be responsible for
taking reasonable steps to assure
that minor incidents are handled
in compliance with this rule.

[No Change]

(j) Chief Nursing Officer*s or
Nurse Administrator

Responsibility. The Chief Nursing
Officer, Nurse Administrator or
registered nurse by any title who is

responsible for nursing services

shall be responsible for taking
reasonable steps to assure that
minor incidents are handled in
compliance with this rule and any
other applicable law.

Editorial for consistency
with current peer review
rule definitions and
language.

The term “shall” is
intentionally left in this
section.

Editorial for clarification.
Statutes in Chs. 301 and
303 of Tex. Occ. Code also

apply.

(k) Nurses Reported to the Board.

(k) Nurses Reported to the

If a nurse is reported to the board,

Board. If a nurse is reported to the

the board shall review the nurse’s

board, the board shall review the

conduct to determine if it indicates

nurse’s conduct to determine if it

the nurse’s continued practice poses

indicates the nurse’s continued

a risk of harm to a patient or another

practice poses a risk of harm to a

person. If it does not, the board may

patient or another person. If it does

elect not to proceed with an
investigation or to file formal

charges.

not, the board may elect not to

proceed with aninvestigation-orto
fite-filing formal charges.

The term “shall” is
intentionally left in this
section.

Already policy for board
enforcement; investigation
may be necessary before
making determination
regarding nurse’s conduct.
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