Agenda Item: 1.2.2
Board Meeting on July 23-24, 2015
Prepared by: James. W. “Dusty” Johnston and John Vanderford
Discussion of Peer Assistance Program Services Contract between the Board
and the Texas Nurses Foundation, continuation of the Peer Assistance Program
Services Contract between the Board and the Texas Nurses Foundation, and a
Request for Proposals for new peer assistance program services contract

Summary of Request: Continue the current contract with the Texas Nurses Foundation
to provide peer assistance services for nurses for a period of 120 days following the
completion of the contract, pursuant to the contract’s wind down provision and approve the
pursuit of a Request for Proposals for a new peer assistance services contract.
Background: The Texas Nurses Foundation’s Texas Peer Assistance Program for Nurses
(TPAPN) provides peer assistance services (mental health services and/or services related
to substance use disorders and/or use/misuse of alcohol or drugs) to nurses who self refer
or are under Board referral or order. The current contract to provide those services will
terminate on September 1, 2015, by satisfactory completion of all services and obligations
required under the contract. The current contract contains a provision which states that
“Purchaser and Contractor may provide for a wind down period as part of the termination
of this Contract.” A copy of the current contract is included as Attachment “A.”
As the current contract is now reaching its expiration date, it is necessary to begin
the wind down period to avoid a gap in coverage in peer assistance services and to allow
Staff to complete all of the legally necessary steps to complete the competitive bidding
process for the continuation of these services under a new contract.
Staff has begun the process of requesting proposals for peer assistance services.
Once Staff has completed the process of requesting, receiving, and evaluating bids, Staff
will provide this information to the Board to award a contract to a qualified provider of peer
assistance services at a subsequent board meeting. The Request for Proposal sets forth
the specific eligibility requirements for bidders (e.g., outlines the bidding process and
program specifications).
Staff Recommendation: Move to authorize the Executive Director of the Board of Nursing
to continue the current contract with the Texas Nurses Foundation for peer assistance
services to nurses under the wind down provision for a period of 120 days following the
satisfactory completion of all services and obligations required under the current contract.
Further, move to approve the Executive Director’s pursuit of a Request for Proposals for
a new peer assistance services contract.
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Attachment "A"
CONTRACT FOR SERVICES
TO PROVIDE PEER ASSISTANCE SERVICES TO NURSES
This Contract enlered into between the Texas Board of Nursing ("Purchaser") and the
Texas Nurses Foundation, a Texas nonprofit corporation ("Contractor").

WHEREAS, Purchaser desires to contract for services to assist nurses it licenses
("Nurses") whose practice has been impaired by substance abuse or dependency or mental
illness; and
WHEREAS, Contractor operates the Texas Peer Assistance Program for Nurses
('TPAPN") that provides services to Nurses whose practice may be impaired by chemical
dependency or mental illness; and
.WHEREAS TPAPN has been i) certified by the Texas Department of Health and Human
Services as complying with the Department's rules for peer assistance prograrns operating
under the provisions of Chapter 467, Texas Health and Safety Code, and ii) approved by
Purchaser to operate as a board-approved program under the provisions of Chapter 467; and

NOW THEREFORE, Purchaser and Contractor in consideration
agreements and covenants contained herein mutually agree as follows:

of their

respective

I. TERM AND EXTENSIONS

The term of this Contract shall be from September 1, 2009 through August 31, 2011. The
Contract shall be automatically extended for two two-year periods beginning September 1, 2011
and September 1,2013 respectively unless 90 days prior to the end of the contract's term or
any extension, either party gives written notice of its intent to renegotiate or not extend the
Contract. The Contract shallbe reviewed annually between March and May.

II. SCOPE OF SERVICES AND RESPONSIBILITES

Except as otherwise provided in this Contract, the parties agree to the scope of services
and responsibilities as outlined in Purchasers' lnvitation for Bid, Requisition No. 507-09-171 and
Contractot's Response to the lnvitation for Bid which are incorporated by reference.

IIt. RESPONSIBILITIES OF CONTRACTOR
Contractor specially agrees to provide the services outlined below. lt is understood and
agreed that these services will be accomplished through TPAPN and in accordance with
TPAPN's polices and procedures as approved by Purchaser.

A.

Services to Participants

L

Provide services to assist, support, and monitor Nurses whose practice is impaired by
chemical dependency or mental illness in their recovery and return to practice. Mental
illness services will be provided only to participants diagnosed by a psychiatrist as
having one of the following psychiatric illnesses as defined by the American Psychiatric
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Association in the Diagnostic and Statistical Manual (DSM) lV and any subsequent
revisions thereof; majoi depression, bi-polar disorder, schizophreniaranxietY disorders,
or schizoaffective disorder.

2.

Maintain a toll free telephone number (or regular number that accepts collect calls)
seven days a week, 24 hours a day to permit Nurses needing assistance to contact
TpApN anO to permit individuals to contact TPAPN concerning Nurses whose practice is
impaired.

3.

Maintain a permanent, publicized address within the State of Texas, which shall be open
for business between ti:00 a.m. and 5:00 p.m., Monday through Friday except Federal
Holidays.

4. Accept referrals of Nurses whose practice may be impaired as follows:

a.

third-party referrals from i) colleagues, employers, or facilities who suspect a
Nursels piactice of being impaired, ii) family or friends who suspect a Nurse's
practice of being impaire-d, ahO iii) Purchase,r. Third parties may be required to
identify themselies and to provide reasons for the referral. Third-party referrals
by peisons required to report to Purchaser by the Nulsing-fractice Act shall be
nbriOteO in accordance wiih the Nursing Practice Act, Sec. 301.410, as amended
by the 81't and subsequent sessions of the Texas Legislature, and polices of
Purchaser.

b.

self-referrals from Nurses for whom Contractor has not received a third-party
referral.and who are otherwise eligible for the program

S. Maintain a statewide

6. Assist recovering

network of advocates to provide support to program participants.

Nurses to locate appropriate support systems.

Z.

Maintain regular contact with participants through advocates and case managers.
TpApN will have goal of having each participant be contacted by a case manager at
least once every s0 days in accordance with TPAPN policies.

g.

provide, for a fee paid by participant, a special, limited participation status that involves
one
an extended evaluation mdnitoring period of up to one year for nurses reported for a
as
evaluated
initially
that
are
time inappropriate or suspicious Oiug use or misuse but
having a low probability of chemical dependency'

B. Educational Services

provide educational programs for Nurses, employers

of Nurses, and other pertinent

groups about TPAPN, chemicafdependency and mental illness as follows:

1.

provide initial and ongoing training for advocates as necessary to meet the needs
of the program.

2.

Provide appropriate orientation for individuals employed as case managers'

3.

Provide workshops for employers.
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4.
5.

Respond to speaking invitations consistent with available staff and appropriate fit
within the mission and goals of TPAPN.

Produce and distribute informational brochures

to

employers

of

nurses and

schools of nursing.
C. Operational Documents

Contractor agrees to submit to Purchaser:

1.

TPAPN's yearly operating budget for review and comment, and

2.

Revisions in TFAPN's policy and organizational rnanuals for approval.

IV. RESPONSIBILITIES OF PURCHASER
Purchaser agrees to appoint a representative to serve on Contractor's TP$PN Advisory
Committee. ln addition to his or her responsibilities as a member of this committee, this
representative will be responsible for:

1.

Representing and articulating Purchaser's position on questions of program design
and policies addressed by the Advisory Committee;

2.

Keeping Purchaser informed of decisions made and actions taken by the Advisory
Committee; and

3.

Serving as a liaison between Purchaser and Contractor on TPAPN activities.

V. CONTRACT PRIGING AND BILLING

A.

Contractor shall be paid in monthly installments not to exceed $700,000 per fiscal year for
the 2010-11 biennium and the line-item appropriation for peer assistance in the Purchaser's
appropriation for subsequent biennia during any extension of this Contract. lt is understood
that Purchaser will pay this amount from a surcharge it collects pursuant to Section 467.004,
Health and Safety Code, from each Nurse who renews his or her license. ln no event shall
Purchaser be obligated to pay Contractor more than the total amount collected by Purchaser
through this surcharge.

B. Purchaser warrants and represents that it has complied with all known procedures
necessary in order to retain Contractor for the services described herein and to pay
Contractor for the services to be rendered pursuant to this Contract.

C. Funding for TPAPN under this contract will depend on the amount of peer assistance fees
collected by the Purchaser, but will not exceed the line-item appropriation for peer
assistance in the Purchaser's appropriation. Notwithstanding this limitation, the Contractor
may charge Nurses additional fees to participate in the TPAPN program, provided those
fees have been approved by Purchaser and reasonable and necessary for operation of
program.
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VI. GHANGE IN SCOPE OF SERVICES OR FEES

It is expressly understood by the parties that the terms of this Contract are subject to
modification if either i) the income realized by Purchaser from the surcharge on license renewal
fees or funds appropriated by the Texas Legislature are insufficient to pay Contractor the
monthly fee set out in Article V or ii) the number of Nurse participants significantly varies from
the number anticipated. ln the event of a significant change in the funds available to pay
Contractor or in the number of Nurse participants in the TPAPN program, Purchaser and
Contractor shall negotiate in good faith an appropriate adjustment in the fee paid or in the
services provided. As used herein, significant shall mean either 1) a reduction in the fees paid
that averag es 15o/o or more for any two-month period or a 15Yo or more change in the number of
Nurse participants in TPAPN as of September 1, 2009 or 2) as otherwise defined by mutual
agreement of Purchaser and Contractor. A Nurse participant is a Nurse who has signed a
participation agreement with the TPAPN program.
VII. REPORTS
A. Contractor shall submit financial statements to Purchaser at such intervals as requested by
Purchaser, which shall not be more frequently than monthly. These statements shall be
prepared in.accordance with generally accepted accounting principles and provided no later
than the 1Sth of the following month.
B. Contactor shall submit to Purchaser reports covering each quarter of Purchaser's fiscal year.
Reports shall be due on the 1Sth day of the month immediately following the last Oay of that

quarter and shall include:

1.

Progress/status of major projects.

2.

Progress on meeting short range and long range objectives.

3.

Minutes of TPAPN Advisory Committee.

4.

Statistical information about TPAPN activities relating to Nurses using the categories
listed below. The data for each the items listed below should be quarterly totals. For
comparison, the report shall also contain cumulatiye data.

'

'.
.
"
.
.
.
.

Number and source of referrals and type of referral, i.e., substance abuse or
dependency (may be aggregate), dual diagnosis, mental illness, extended
evaluation monitoring ;
Nurnber signing participation agreements;
Type of participation agreement signed, i.e., chemical dependency, dual
.diagnosis, mental illness, extended evaluation monitoring;
Number refered to Purchaser including demographic.information and referral
source (board, self, other);
Number of self-referral cases closed, no action (breakdown by reason);
Number of active cases;
Number of participants employed in nursing;
Number of participants completing program;
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.

Monitoring activities, including number of drug screens requested, conducted and
results of these tests;

All applicable performance measures required by the Legislative Budget Board;
Any other pertinent information requested by the State Auditor or the Legislative
Budget Board as mutually agreed to by Purchaser and Contractor.

5.

Delays or problems encountered; critical observations.

6.

Activities and accomplishments.

7.

Changes in key personnel.

8.

Changes in prograrn design; improvements or new methods introduced.

VIII. TERMINATION

A.

This Contract may be terminated upon 30 days written notice upon occurrence of any of the
following conditions.

1. By mutual agreement of Contractor and Purchaser.

2. lf Purchaser

withdraws recognition of TPAPN as an approved peer assistance
program under Chapter 467, Texas Health and Safety Code.

3.

lf the Texas Department of Health and Human Services (or its successor agency)
withdraws certiflcation granted TPAPN as complying with the Department's rules
under Chapter 467, Health and Safety Code.

4.

lf Contractor voluntarily ceases to operate TPAPN as an approved peer assistance
program under Chapter 467, Texas Health and Safety Code.

5.

By Purchaser, if the Texas Legislature does not appropriate the funds necessary

for it to meet its obligations under this Contract unless a new fee has been
negotiated under Article Vl.

6.

By satisfactory completion of all services and obligations required under this
Contract.

B.

Shoutd this Contract be terminated under Paragraph A of this Article, no fees other than
fees due and payable at the time of termination shall be paid to Contractor. Payment shall
be based on work completed at the time of termination. Purchaser shall be the sole judge of
the value of the work performed by Contractor prior to lermination. The termination of this
Contract and payment of an amount in settlement as described above shall extinguish all
rights, duties, obligations and liabilities of Purchaser and Contractor under this Contract.
The decision of Purchaser with respect to the amount due Contractor shall be final and
conclusive unless within thirty (30) days from the date of a written copy of the decision,
Contractor notifies Purchaser of its dissent from its decision. lf Contractor's dissent cannot
be resolved, the matter shall be submitted to mediation before a mediator mutually agreed
to.
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period as.part of tfre termination of
and contractor may provide for a wind down
inatt be the last day of such wind
this contract. The date of termination of this contract
to provide any wind down period under this
down period. Contra"tot shall not Ue onligated
of services
are avairabre- und6r this contract to pay for the costs
contract unress
provided during the wind down period'

c. purchaser

f;e;

IX. OFFICIALS NOTTO

BENEFTT

NomemberoremployeeofPurchaserandnootherpublicofficial.oremployeewho
or approvar of the undertaking or carrying out
exercises any discretion or judgment in the review
TpApN as an approved peer as-cistance program shall
of this contract
prrii.ip.i" in any nenefit ietaing titnis Contract or the proceeds thereof'

J];";;g;lrng

X. EQUAL OPPORTUNITY EMPLOYMENT
itrrvill not discriminate against
During the performance of this contract, contractor agrees
TPAPN program because of
the
participant in
any employee or applicant for employr.ni or any
will take affirmative action to ensure that
race, color, religion,'sei or nationat origin. con[ractor
regard to
Erpioy.i, .nO in.t g.mpl-oyees are treated,during employment, without
shall include, but not limited to, the
their race, color, rerilion'sex, or national'origin. Such action
recruitment or recruitment advertising,
foilowing: emptoyme"nt, ,pgi;oing, demotiori or transfer,
and selection for training
compensation,
of
rayoff or termination, iatei of piy or other forms
including aPPrenticeshiPs.

,ilit;;[lr"

XI. SUBCONTRACTS WITH HISTORICALLY UNDERUTILIZED BUSINESSES
11'14, Contr.actor
As required by General services commission (Gsc) Rule 1 I{C. Sl
to Historically underutilized
agrees to make . gooo faith effort to awird necessary iubcontracts
1 1 .13 (b). Purchaser will notify
Businesses in accordance with the goars set forth in 1 TAc s1
list of certified HUBs for the
contractor of the goJi r"t forth in t lnc S11 1.13(b), .and forward a
usage in its quarterly report
service being contracted to contractor. c-ontractor will report HUB
provide reasons for not
to the purchaser. li tn" Hug goal is not being met, contractor will
meeting the goal in the quarterly report to Purchaser'

for certification as a
Contractor represents to purchaser that it has reviewed the criteria
of being a female
the
basis
on
HUB
HUB and betieves'ii *,oJro qualify for certification as a
for the purpose
formed
is not
owned and controrreo uuiineis ercept for the fact that Contractor
exempt under
tax
a profit ort Lin"iorganized as a Texas non-profit corporation and
"i,"r1irg
tRc so1(ixg) as a charitable, scientific and educational foundation'
Xll. FISCAL RESPONSIBILITIES and AUDIT

A.

provided under this
Contractor shall provide for a separate accounting of funds to be
those stated in this
than
purposes
other
for
used
Contract. ln no Lr" shall funds be
Contract.
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B.

Purchaser, the state Auditor, or any of its duly authorized representatives, shall have access
(for purposes of making audit, examination, excerpts, and transcriptions) to any books,
documents, papers, and records of Contractor that are directly pertinent to the TPAPN
Program. Contractor agrees to retain all financial records pertaining to this Contract for a
period of three (3) years.

c. Contractor agrees that the state auditor may conduct an audit or investigation of any entity
receiving funds from the state directly under contract or indirectly through a subcontract
under contract; and that acceptance of funds directly under the contract or indirectly through
a subcontract acts as acceptance of the authority of the state auditor, under the direction of
the legislative audit committee, to conduct an audit or investigation in connection with those
funds.

XIII. COMPLIANCE WITH APPLICABLE STATUTES AND SEVERANCE

All provisions and conditions of this Contract are made subject to the statutes of the
United States and the State of Texas and the rules and regulations of the Purchaser. lf any
portion of this Contract is in violation of any statute dealing with contracting or procurement of
services, that portion of the Contract shall be severed and will be invalid and of no force and
etfect. All remaining provisions shall remain in full force and effect. Further, if it is necessary to
make an addition to comply with a contracting or procurement statutes, such addition will be
presumed to be part of this Contract.
XIV. SUCCESSORS AND ASSIGNS
Purchaser and Contractor each bind itself, its successors, executors, administrators and
assigns to the other party to the Contract and to the successors, executors, administrators, and
assigns of such other party in respect to all covenants of this Contract. Neither Purchaser nor
Contractor shall assign or transfer its interest in this Contract without the written consent of the
other.

XV. INDEMNIFICATION AND HOLD HARMLESS
Contractor does herby agree to indemnify and hold Purchaser harmless from any claim,
assessment, judgment, cause of action, or any other liability arising as a result of Contractor's
performance of any act, duty, or obligation under this Contract.

XVI. NOTICE
All notices and other communications relating to this Contract shall be in writing and shall

be deemed to have been given, made and received only upon personal delivery, to the
addresses shown below or upon actual receipt of registered or certified mail, postage prepaid,
addressed as follows:
lf to Purchaser:

Texas Board of Nursing
333 Guadalupe St., #3-460
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Austin, Texas 7 87 01-0430

lf to Contractor:

Texas Nurses Foundation
7600 Burnet Rd., Ste.440
Austin, Texas 7 87 57 -1292
Either party may change the address to which notice must be delivered by giving notice of the
change to the other party in conformity with this paragraph.

XVII. SIGNATORY WARRANTY

The undersigned signatory or signatories for Contractor herby represent and warrant that
they are executing this Contract in the capacity indicated and that have full and complete
authority to enter into this Contract on behalf of Contractor. The above state representation and
warrants are made for the purposed of inducing Purchaser to enter into this Contract.
XVIII. TERMINATION OF PRIOR CONTRACTS

All prior contracts executed between the parties relating to Purchaser obtaining services
for Nurses whose practice has been impaired from Contractor are hereby terminated and the
duties and obligations of the parties shall be governed by this Contract.

IN TESTIMONY WHEREOF,

in duplicate originals on the

e oarties hereto have caused this Contract to be executed
*'
J"y or ,4ffilal
,2ooe.

TEXAS BOARD OF NURSING

,r,ffiC)z*

Katherine A. Thomas, MSN, RN
Executive Director

TEXAS NURSES FOUNDATION

Clair B. Jord
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